Water Apps Inc. 
RSD 446 Finniss-Clayton Rd

Finniss SA 5255

August 3, 2010

EPBC.referrals@environment.gov.au
Environment Assessment Branch,

Dept of Environment, Water, Heritage and the Arts

GPO Box 787

Canberra ACT 2601

Re: Request for Reconsideration of Particular Matter Decision – Flow Regulators in the Goolwa Channel and tributaries, and pumping from Lake Alexandrina, South Australia (EPBC 2009/4833)

Dear Mr. Andrew Weavers,

Water Apps Inc. appreciates the opportunity to comment upon this Request and while we are aware that deadlines for submissions are set by the Act, we do submit that the time frame and the method of notifying us of the existence of these Requests, puts us at a disadvantage in terms of responding.

Water Apps Inc. is an independent, action-oriented organisation. Its object are to

· empower and encourage the community to protect the environment; 

· advocate for the environment;

· educate fellow citizens in relation to the environment;

· carry out and publish research in relation to the environment;

· promote links between the Association and similar organisations locally, interstate and overseas;

· protect, conserve and enhance the biodiversity of our environment.

Water Apps submits that the Request should be denied because it

· is not consistent with s. 78 of the Environment Protection and Biodiversity Conservation Act 1999 because the action was declared a ‘Controlled Action’ by the decision of the federal minister on December 18, 2010;

· claims the SA Government could not have been aware that the conditions could change whereas through their long term planning process they should have been modeling for such possibilities;

· is not supported by sufficient information to warrant a reconsideration;

· asserts but does not provide rigorous science support, that the regulators have improved conditions in the Goolwa Lake and in fact created two pools;

· constitutes piecemeal planning and should not be considered in isolation of other planned actions; and

· should be part of the impending EIS under Referral EPBC 2009/5227.

There are other remedies that can and should be sought. We submit that the Request should be denied and attach full reasons for denying the Request.

Yours sincerely,

Diane Bell, Professor of Anthropology

Chair, Water Apps Inc.

0427 554 194

cc:   Hon Peter Garrett MP, Minister for Environmental Protection, Heritage and the Arts
        Hon Paul Caica MP, Minister for Environment and Conservation, Minister for River Murra
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Appendix One: EPBC Act 1999, Division 3—Reconsideration of decisions
Appendix Two: Part 4A, Reconsideration of a decision under section 75 of the Act
Detailed Comments

1. The Request refers to a ‘Controlled Action’

Pursuant to section 78 of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act), the South Australian Government is Requesting reconsideration of the decision, by the then Minister for the Environment in relation to the Minister’s 12 May 2009 decision that the construction of regulators in the Goolwa Channel is not a Controlled Action if undertaken in a particular fashion.

The facts: The 12 May 2009 decision that the Referral was not a Controlled Action is superseded by the 18 December 2009 decision of the then federal minister, Mr. Peter Garrett, that the extension of the life of the regulator beyond May 2011 was a Controlled Action and that an EIS must be prepared before the Minister makes a decision on this Request. That EIS is in preparation and expected to be made public this month. 

The history of the action: The Referral for ‘Emergency response for the crisis management of Acid Sulfate Soils in the Goolwa Channel, Finniss River and Currency Creek, South Australia’ (2009/4833), proponent Peter Croft, was open for comment 2- 24 April 2009; decision by 12 May 2009, and was not a Controlled Action.
The Referral for the ‘Goolwa Channel Water Level Management Project’, EPBC 2009/5227, proponent Peter Croft, was open for comment 30 November - 15 December 2009 and the decision that it was a Controlled Action was made by Peter Garrett, 18 December, 2009.
‘Guidelines for the Content of a Draft Environmental Impact Statement on the Goolwa Channel Water Level Management Project’, re Referral 2009/5227, 20 January - 4 February 2010.
The proper course of action, if an emergency exists, would be to expedite the EIS being prepared (EPBC 2009/5227) and not engage in piecemeal planning. Further, it appears that the ‘congolli crisis’ has been alleviated by an alternative action (27 July 2010 action of opening the Goolwa barrage boat lock) and thus there is no emergency. We have time to plan prudently rather than precipitously for managing the complexity of the lakes, river, tributaries and Coorong. 

 
2. Substantial change and Section 78 of EPBC
Section 78 (1)(aa)) requires that the Minister be satisfied that the revocation and substitution is warranted by a substantial change in circumstances that was not foreseen at the time of the first decision and relates to the impacts that the action. We adopt Point 3, ‘Allowance and definition of matters to be considered’, of Charles Irwin’s (2009) submission:
The request’s grounds of a “substantial change in circumstances”, namely that “an increase in water availability within the Murray-Darling Basin . . . could not have been foreseen at the time the original decision was made” is patently untrue and should not be accepted as justifying a fundamental change in the requirements under which the original Emergency Referral was allowed.
The SA Government Long Term Plan for the Coorong, Lakes Alexandrina and Lake Albert and the Murray Mouth is predicated on there being increased flows. That plan was developed under the leadership of Peter Croft, the proponent on the Referrals re the regulators, so it is difficult to understand how the increased flows would not have been foreseen as a possibility in the original and subsequent Referrals.

3. Supporting evidence, the EPBC Act, and ecological refuge
We attach the relevant sections of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) and Regulations.  The regulations are quite specific. The Request must ‘establish why the circumstances were unforeseen at the time the original decision was made’ (Part 4AA.01 4b). We submit that sufficient information has not been given to support the reconsideration Request and that the conditions under which such a Request might be made do not pertain.

This Request is problematic. We note that the rationale for the regulators has shifted from the first referral in April 2009 to now. 

An ecological refuge? The rationale that the Goolwa Lake was to be an ‘ecological refuge’ is significantly eroded by the increased salinities between the regulator at Clayton Bay and the Goolwa Channel. The Request states that ‘More recently, the construction of the temporary flow regulator at Clayton has reduced salinity levels in the Goolwa Channel weir pool.’ This assertion is not supported by data available on the SA Government’s own website
.

http://data.rivermurray.sa.gov.au/Telemetry/Default.aspx?App=RMW# 
The EC at Milang on Lake Alexandrina is less than 4000 whereas the EC in the Goolwa Lake ranges from 13,000 upwards in the lower Finniss to over 20,000 at Goolwa. Having reviewed the available data Liz Yelland states: ‘To still be referring to the Goolwa Channel Pool as a "freshwater refuge" is therefore highly problematic. It is not now, and never can be.’ We adopt the submission of Liz Yelland (Aug 2, 2010).
Currently, Lake Alexandrina is a better ecological refuge than in the Goolwa Lake. If there is environmental water to be allocated, it will be of greater benefit if kept in Lake Alexandrina. Pumping water into a saline pond would be a waste of precious environmental flows.

Pumping environmental water in to the Goolwa Lake might bolster the proposition that this is an ‘ecological refuge’ but the reality of the situation is that it is propping up a failed action. There is water in the Murray-Darling Basin system that could flush the accumulated salts and nutrients out to sea. The SA Government needs to be arguing that fresh water flows are allowed to flow through the system.  It is not longer credible to say that there is not sufficient water.
Acid Sulfate Soils mitigation? The Request claims to ‘support the mitigation of acidification risks in the Goolwa Channel project area’ but the acid sulfate rationale has been contested and local hot spots have been treated successfully. The recent rains have diluted rather than mobilised potential acid in the banks. The pH of the Finniss River, Currency Creek and Goolwa Channel has been consistently above 8. 

http://data.rivermurray.sa.gov.au/Telemetry/Default.aspx?App=RMW# 

The spectre of a continuing threat of Acid Sulfate Soils (ASS) was not a sufficient rationale for the original action (see Kingsford et al 2009; Geddes and Walker 2009) and should not be cited in support of this Request. There needs to be a full and objective discussion of the theory and practice regarding management of Acid Sulfate Soils (ASS). The referrals (EPBC 2009/4833 and 2009/5277), in our view, have been vague, poorly referenced and incomplete. We need to see data on the modes of acid production, connectivity between acid in soil and surface water (lakes, river, tributaries, groundwater), in relation to lake levels, buffering and the ‘life expectancy’ of acid that has been formed, and comparative materials on ASS elsewhere in Australia and the world.   We are aware that there are relevant reports that have not been made public.

4. Piecemeal Planning: Reconnecting the parts
Over the past several years I, Diane Bell, have prepared or assisted in the preparation of submissions on behalf of the River, Lakes and Coorong Action Group Inc. re the following actions

· Referral for a proposed temporary weir at Pomanda Island (EPBC 2007/3484)

· Guidelines for an EIS for the proposed weir

· Draft EIS for the proposed weir

· Referral for the Causeway to the Pomanda Island (EPBC 2008/4674)

· Independent Review of the EPBC Act

· Referral on Opening the Barrages (EPBC 2008/4618)

· Guidelines for EIS re Opening the Barrages

· Referral for a Pipeline to Currency Creek (EPBC 2009/4743)

· Referral for Emergency response for the crisis management of Acid Sulfate Soils in the Goolwa Channel, Finniss River and Currency Creek, South Australia (2009/4833)
· Referral for the Goolwa Channel Water Level Management Project, EPBC 2009/5277

· Guidelines for the EIS.
· We further note that other actions – the dredging of the Murray Mouth, the construction of a bund between Lake Albert and Lake Alexandrina, pumping, subsequent dredging and depositing the spoils in Lake Alexandrina, the southeast drains (all actions which were not subject to Referrals), and plans for pumping the Southern Lagoon of the Coorong - also impact on the Ramsar Wetlands of the River Murray, Lakes, Murray Mouth and Coorong. These impacts compound. The cumulative nature of the impacts on matters of National Environmental Significance (NES) is masked by breaking a complex ecosystem into small pieces to expedite management. 

Saving the congolli: The focus on a single species is misplaced and skews our understanding of how this ecosystem works. This is not to say we should not be concerned about the congolli. We should be very concerned because the ‘congolli crisis’ should alert us to the wider ecological crisis. The congolli should be seen as representative of many (most) other local species with marine/estuarine affinities, and not as a species in isolation. 
The congolli is only one of the species likely to be affected by the disconnection by the Clayton Bay regulator of the fresh water flows from the tributaries into Lake Alexandrina and the failure to allow the floods from three significant rain events in the last eight months, to flow through the system and flush the accumulated salts and nutrients out to sea through the Murray Mouth.
There are other species with five year generation times. About half the sixty something species of fish recorded from the Murray-Darling Basin are diadromous or marine/estuarine species that frequent fresh water (Hammer and Walker 2004). 
In ‘saving the congolli’, we need to look beyond the water required for survival, growth and reproduction for one species. We need to understand the conditions that specific populations need for recruitment, for reproduction at a sufficient intensity across space and time to maintain the population.  Further, we need to understand that looking after communities, means ensuring recruitment across populations of all species (not just EPBC species).
We need to look beyond the five year cycle. We should remember that even Murray cod, longest lived of all species, needs to recruit strongly at least once every seven years or so, for a population to be sustainable. ‘Recruitment’ here is not just spawning, but survival of young through to sexual maturity (four-five years for the Murray cod). Congolli need to recruit more often than that or else the population will be skewed toward old fish and (local) extinction is inevitable. 
5.  EIS and Environmental flows: The proposal states that there will be ‘Water

releases through the Goolwa barrage for ecological purposes’. How will this flow benefit the Coorong? According to Henry Jones (personal communication 31, July 2010) water released through the Goolwa barrage will go out to sea through the Murray Mouth with the tides. By what calculations would it find its way into the Coorong?  The present environmental flow into Lake Alexandrina is providing enormous benefit to Lake Alexandrina for fish, birds and all living things and if there was extra available water it would be more value to the environment to let it out through Tauwitcherie Barrage or Boundary Creek and provide extra relief for congolli trapped in Lake Alexandrina.
The quantities of environmental water that might be pumped from Lake Alexandrina needs to be specified.  There is no mention of extra water being made available to Lake Alexandrina to offset this action. There is no mention of transmission losses.  
The Request argues that there will be no negative impacts on water levels within Lake Alexandrina and, subsequently, the ecology of the Lake. The proponent states that a:
self-assessment by the South Australian Government has determined, having had regard to the protected matters report (Attachment A) for the region, that there is no increase in the overall impact of the action as a result of the change in particular manner conditions to allow transfers of water to the Coorong. This assessment utilised the significant impact criteria outlined in the EPBC Act Policy Statement 1.1: Significant Impact Guidelines document (DEWHA 2006). The key factors in coming to this judgement were:
- no net loss in water availability in Lake Alexandrina under this proposal.
The Request assumes that because the level of Lake Alexandrina is currently at approximately sea level, that there is sufficient water to make pumping into the Goolwa Lake sound policy. It is most likely that the level of Lake Alexandrina will fall below sea level over summer. Because of the Clayton Bay regulator, the Lake is cut off from the flows of the Finniss River and Currency Creek and now heavily reliant on flows down the River Murray. As a resulty, to say that pumping environmental water from Lake Alexandrina into the Goolwa Lake will have no ill effect of the Lake because the total amount of water in the system will be the same is a flawed proposition. Rather, there will be a redistribution of available environmental water according to criteria that privilege the needs of the Goolwa Lake over those of Lake Alexandrina.  From existing data, it would appear that Lake Alexandrina is in a better health than the Goolwa Lake.
Without knowing the quantity and quality of the water likely to be pumped and time of year at which it might be pumped, it is impossible to say what the environmental impacts will be on Lake Alexandrina and Lake Goolwa. The case has not been made that the benefits of pumping scarce water from Lake Alexandrina to Lake Goolwa can be justified on sound ecological grounds. It would make more sense to plan for a progressive restoration and maintenance of water levels to a 0.35 – 0.6m AHD range in Lake Alexandrina over a period of several years.  

What modeling has been undertaken re future levels and water quality in Lake Alexandrina? This Request should not be considered in the absence of this data and such data should be made available for public comment.
Alternatively, we can expect this kind of modeling to be part of the EIS and thus this Request should not be considered as a separate action. The EIS should examine the ‘big picture’ of water quality, levels, flows, seasonal variations, the ecological communities. We adopt point 1 of the submission by Charles W. Irwin re ‘Prior Release of Forthcoming EIS For Retention of Goolwa Channel Regulator’ (2 August 2010).
6. Public engagement

We have made numerous submissions under the EPBC Act and understand the time frames. However, we have also made a number of requests to the then DEH and now DENR, that we be notified of the release of documents such as this Request. Our concern about matters related to these regulators is well known. We have attended recent meetings with the Proponent and members of the DENR but this Request was not mentioned.  We submit that a more ‘user-friendly’ approach be pursued, especially as governments at state and federal levels purport to want to foster public ‘engagement’.

7. There are other options

It is not a matter of saving the congolli or letting them die and given the opportunities there have been with floods across the basin, it is quite improper to pose the issue as one of an emergency that has just arisen. 

We submit that the Request should be denied and we should wait for the EIS. The matters that the ‘congolli crisis’ bring to our attention, should be treated as part of a holistic integrated plan within that document.
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Appendix One EPBC Act 1999
Division 3—Reconsideration of decisions
78  Reconsideration of decision

Limited power to vary or substitute decisions


(1)
The Minister may revoke a decision (the first decision) made under subsection 75(1) about an action and substitute a new decision under that subsection for the first decision, but only if:


(a)
the Minister is satisfied that the revocation and substitution is warranted by the availability of substantial new information about the impacts that the action:


(i)
has or will have; or


(ii)
is likely to have;



on a matter protected by a provision of Part 3; or


(aa)
the Minister is satisfied that the revocation and substitution is warranted by a substantial change in circumstances that was not foreseen at the time of the first decision and relates to the impacts that the action:


(i)
has or will have; or


(ii)
is likely to have;



on a matter protected by a provision of Part 3; or


(b)
the following requirements are met:


(i)
the first decision was that the action was not a controlled action because the Minister believed the action would be taken in the manner identified under subsection 77A(1) in the notice given under section 77;


(ii)
the Minister is satisfied that the action is not being, or will not be, taken in the manner identified; or


(ba)
the following requirements are met:


(i)
the first decision was that the action was not a controlled action because of a provision of a bilateral agreement and a management arrangement or an authorisation process that is a bilaterally accredited management arrangement or a bilaterally accredited authorisation process for the purposes of the agreement;


(ii)
the provision of the agreement no longer operates in relation to the action, or the management arrangement or authorisation process is no longer in force under, or set out in, a law of a State or a self‑governing Territory identified in or under the agreement; or


(c)
the following requirements are met:


(i)
the first decision was that the action was not a controlled action because of a declaration under section 33 and a management arrangement or an authorisation process that is an accredited management arrangement or an accredited authorisation process for the purposes of the declaration;


(ii)
the declaration no longer operates in relation to the action, or the management arrangement or authorisation process is no longer in operation under, or set out in, a law of the Commonwealth identified in or under the declaration; or


(ca)
the following requirements are met:


(i)
the first decision was that the action was not a controlled action because of a declaration under section 37A and a bioregional plan to which the declaration relates;


(ii)
the declaration no longer operates in relation to the action, or the bioregional plan is no longer in force; or


(d)
the Minister is Requested under section 79 to reconsider the decision.

Note 1:
Subsection 75(1) provides for decisions about whether an action is a controlled action and what the controlling provisions for the action are.

Note 2:
A person (other than a Minister of a State or self‑governing Territory) may Request the Minister to reconsider a decision made under subsection 75(1) about an action on the basis of a matter referred to in any of paragraphs 78(1)(a) to (ca). See section 78A.

Note 3:
If the Minister decides to revoke a decision under subsection (1) and substitute a new decision for it, the Minister is not required to carry out the processes referred to in sections 73 and 74 again before making the new decision.

Reversing decision that provision of Part 3 is not controlling provision


(2)
A provision of Part 3 letting an action be taken if the Minister has decided that a particular provision (the prohibiting provision) of that Part is not a controlling provision for the action does not prevent the Minister from acting under subsection (1) to revoke a decision that the prohibiting provision is not a controlling provision for an action and substitute a decision that the prohibiting provision is a controlling provision for the action.

Decision not to be revoked after approval granted or refused or action taken


(3)
The Minister must not revoke the first decision after:


(a)
the Minister has granted or refused an approval of the taking of the action; or


(b)
the action is taken.

General effect of change of decision


(4)
When the first decision is revoked and a new decision is substituted for it:


(a)
any provisions of this Chapter that applied in relation to the action because of the first decision cease to apply in relation to the action; and


(b)
any provisions of this Chapter that are relevant because of the new decision apply in relation to the action.

Change of designation of proponent


(5)
If the Minister believes a person (the first proponent) designated under section 75 as proponent of an action is no longer an appropriate person to be the designated proponent of the action, the Minister may revoke the designation and designate another person (the later proponent) as proponent of the action.

Consent to designation


(6)
The Minister may designate the other person as proponent of the action only if:


(a)
he or she consents to it and the person proposing to take the action agrees to it; or


(b)
the other person is the person proposing to take the action.

Effect of change of designated proponent


(7)
If the Minister revokes the designation of the first proponent and designates the later proponent:


(a)
the provisions of this Chapter that applied to the first proponent cease to apply to the first proponent in relation to the action but apply to the later proponent; and


(b)
for the purposes of those provisions the later proponent is taken to have done anything the first proponent did in relation to the action; and


(c)
for the purposes of those provisions anything done in relation to the first proponent in relation to the action is taken to have been done in relation to the later proponent.

78A  Request for reconsideration of decision by person other than State or Territory Minister


(1)
A person (other than a Minister of a State or self‑governing Territory) may Request the Minister to reconsider a decision made under subsection 75(1) about an action on the basis of a matter referred to in any of paragraphs 78(1)(a) to (ca).

Note:
Section 79 deals with Requests for reconsideration by a Minister of a State or self‑governing Territory.


(2)
A Request under subsection (1) must:


(a)
be in writing; and


(b)
set out the basis on which the person thinks the decision should be reconsidered; and


(c)
if the regulations specify other requirements for Requests under subsection (1)—comply with those requirements.


(3)
If a Request is made under subsection (1) in relation to a decision that an action is a controlled action, or that particular provisions are controlling provisions for an action, then:


(a)
if the Request is made by the designated proponent of the action—Part 8 ceases to apply in relation to the action until the Minister makes a decision in relation to the Request; but


(b)
if the Request is made by another person—the application of Part 8 in relation to the action is not affected by the making of the Request (subject to the outcome of the reconsideration).


(4)
If:


(a)
because of paragraph (3)(a), Part 8 has ceased to apply in relation to an action; and


(b)
the Minister confirms the decision that is the subject of the Request under subsection (1);

then:


(c)
the application of Part 8 in relation to the action resumes (as does any assessment process under that Part that had previously commenced in relation to the action); and


(d)
for the purposes of the resumed application of Part 8, a day is not to be counted as a business day if it is:


(i)
on or after the day the Minister received the Request; and


(ii)
on or before the day the Minister confirms the decision.

78B  Minister must inform interested persons of Request and invite comments


(1)
The Minister (the Environment Minister) must comply with this section if he or she receives a Request under section 78A to reconsider a decision made under subsection 75(1) about an action.

Informing designated proponent of Request and inviting comments


(2)
If the Request is made by a person other than the designated proponent of the action, the Environment Minister must:


(a)
inform the designated proponent of the Request in accordance with subsection (3); and


(b)
invite the designated proponent to give the Environment Minister, within 10 business days, comments on the Request.


(3)
For the purpose of paragraph (2)(a), the Environment Minister must inform the designated proponent of the Request by giving the designated proponent such information relating to the Request as the Minister considers appropriate. The Minister need not (for example) reveal the identity of the person who made the Request.

Inviting other Commonwealth Ministers to provide information


(4)
The Environment Minister must:


(a)
inform any other Minister who the Environment Minister believes has administrative responsibilities relating to the action of the Request; and


(b)
invite each Minister informed to give the Environment Minister, within 10 business days, information about whether a matter referred to in any of paragraphs 78(1)(a) to (ca) is applicable in relation to the action.

Inviting comments from appropriate State or Territory Minister


(5)
If the Request relates to an action proposed to be taken in a State or self‑governing Territory and the Environment Minister thinks the action may have an impact on a matter protected by a provision of Division 1 of Part 3 (about matters of national environmental significance), the Environment Minister must:


(a)
inform the appropriate Minister of the State or Territory of the Request; and


(b)
invite that Minister to give the Environment Minister, within 10 business days:


(i)
comments on whether a matter referred to in any of paragraphs 78(1)(a) to (ca) is applicable in relation to the action; and


(ii)
any other information that the Minister of the State or Territory considers relevant to the reconsideration.

Note:
Subsection (5) also applies in relation to a Request that relates to an action that is to be taken in an area offshore from a State or the Northern Territory. See section 157.

Inviting public comment


(6)
The Environment Minister must publish on the internet:


(a)
the Request; and


(b)
an invitation for anyone to give the Environment Minister, within 10 business days (measured in Canberra), comments in writing on whether a matter referred to in any of paragraphs 78(1)(a) to (ca) is applicable in relation to the action.

78C  Minister must reconsider decision and give notice of outcome

Reconsideration of decision


(1)
As soon as practicable after the end of the time within which information or comments may be given under section 78B in relation to a Request under section 78A to reconsider a decision about an action, the Minister must:


(a)
reconsider the decision; and


(b)
either:


(i)
confirm the decision; or


(ii)
revoke the decision in accordance with subsection 78(1), and substitute a new decision for it.

Notice of outcome of reconsideration


(2)
The Minister must give written notice of the outcome of the reconsideration to:


(a)
the person who Requested the reconsideration; and


(b)
the person proposing to take the action (if that person is not the person referred to in paragraph (a)); and


(c)
the designated proponent of the action (if the designated proponent is not the person referred to in paragraph (a) or (b)); and


(d)
if the reconsideration relates to an action referred to in subsection 78B(5)—the appropriate Minister of the State or Territory.


(3)
After giving notice as described in subsection (2), the Minister must publish notice of the outcome of the reconsideration. The regulations may specify how the publication is to be made. Subject to any such regulations, the publication must be made in a way the Minister considers appropriate.

Reasons for outcome of reconsideration


(4)
The Minister must give reasons for the outcome of the reconsideration to a person who:


(a)
has been given notice of the outcome of the reconsideration under paragraph (2)(a), (b) or (c); and


(b)
within 28 days after being given the notice, has Requested the Minister to provide reasons.

The Minister must do so as soon as practicable, and in any case within 28 days after receiving the Request.

79  Reconsideration of decision on Request by a State or Territory


(1)
This section applies if the Minister (the Environment Minister) has made a decision under subsection 75(1) about whether a provision of Division 1 of Part 3 is a controlling provision for an action proposed to be taken in a State or a self‑governing Territory.

Note 1:
Division 1 of Part 3 deals with requirements for approvals for actions involving matters of national environmental significance.

Note 2:
This section also applies to actions to be taken in an area offshore from a State or the Northern Territory. See section 157.


(2)
Within 10 business days after the appropriate Minister of the State or Territory is notified of the decision under subparagraph 77(1)(a)(iii), that Minister may Request the Environment Minister to reconsider the Environment Minister’s decisions made under subsection 75(1).


(3)
Within 20 business days after receiving a Request to reconsider a decision, the Environment Minister must:


(a)
reconsider the decision; and


(b)
either confirm it or revoke it and substitute a new decision for it; and


(c)
give written notice of the outcome of the reconsideration and reasons for the outcome to:


(i)
the Minister who Requested the reconsideration; and


(ii)
the person proposing to take the action; and


(iii)
the designated proponent of the action; and


(d)
after giving notice as described in paragraph (c), publish notice of the outcome and the reasons for it in accordance with the regulations.

Note: 
Section 156 sets out rules about time limits.

Appendix Two

Part 4 . Reconsideration of a decision under section 75 of the Act. 

4AA.01
Requirements for Requests


(1)
For paragraph 78A (2) (c) of the Act, the requirements mentioned in this regulation are specified.


(2)
A Request must:


(a)
identify the ground or grounds in paragraphs 78 (1) (a) to (ca) of the Act that are being relied upon to make the Request; and


(b)
include the source of any information provided; and


(c)
provide details of when the information became available.


(3)
For a matter protected under Part 3 of the Act, a Request in relation to paragraph 78 (1) (a) of the Act must also contain:


(a)
any new information that was not considered when the original decision was made; and


(b)
information that demonstrates that a change in the potential impacts of the action is likely to happen with a high degree of certainty.


(4)
For a matter protected under Part 3 of the Act, ar Request in relation to paragraph 78 (1) (aa) of the Act must also contain information that:


(a)
identifies the changed circumstances; and


(b)
establishes why the circumstances were unforseen at the time the original decision was made; and


(c)
demonstrates that a change in the potential impacts of the action is likely to happen with a high degree of certainty.


(5)
A Request in relation to subparagraph 78 (1) (b) (ii) of the Act must also contain information that establishes that the action is not being taken, or will not be taken, in the manner identified in the original decision.

4A.01
Notice of the outcome of reconsideration 


(1)
For subsection 78C (3) of the Act, a notice must be published:


(a)
in the Gazette; and


(b)
at an appropriate location on the Internet; and


(c)
if the notice is relevant to the Territory of Norfolk Island, the Territory of Cocos (Keeling) Islands or the Territory of Christmas Island — in the Government Gazette of the relevant Territory.


(2)
The notice must contain the following:


(a)
the identification number for the action, allocated by the Department;


(b)
a brief description or descriptive title for the action;


(c)
the location of the action;


(d)
the name of the person intending to take the action;


(e)
notice of the outcome of the reconsideration under subsection 78C (1) of the Act:


(i)
to confirm the decision; or


(ii)
to revoke the decision and substitute a new decision.
� I, Diane Bell, challenged this assertion at a meeting (1/7/10) of DENR representatives who have been working on the EIS re the regulators. I was informed that the assertion was with reference to ‘average salinity’ that was determined by adding three data points together and dividing by three. It is hard to take such an assertion seriously as science. 
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